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Bef ore Hohein, Walters and Drost, Admi nistrative Trademark
Judges.
Qpi nion by Drost, Admi nistrative Trademark Judge:
The Dani el son Conpany, Inc. (applicant) has applied to

regi ster the mark shown bel ow on the Principal Register

under the provision of Section 2(f) of the Trademark Act

for “crab traps” in International Cass 28.1!

! Serial No. 76406586 filed May 9, 2002, and alleging a date of
first use and first use in commerce of 1976.
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The application describes the mark as “a three

di mensi onal product design configuration of a crab trap

having a generally square foot print and a height generally

bet ween 40% to 60% of its length or width.” Applicant,

Wth respect to its mark, also asserts as foll ows (Response

dated May 5, 2003 at 2):

Applicant states for the record that it is not
claimng distinctiveness (lack of functionality) with
respect to the existence of unidirectional sw ng gates
or escape rings. These elenents of the product design
configuration are functional. Also functional is an
encl osure sufficiently resistant to unintentional

ani mal escape. Nor is applicant claimng
distinctiveness with respect to the use of panel grids
constructed of vinyl coated welded wire. These

el enents of applicant’s trap (as opposed to the other
el enments of applicant’s trap that are clainmed as part
of its product design configuration for which
registration is sought) are essential to the use or
purpose of the product: an escape resistant encl osure
havi ng one or nore entrance | ocations, nmeans for
preventing unintentional escape and regul ation
conpliance escape rings. Beyond these functional
requirenents, it is applicant’s contention that the
remai ni ng aspects of its product design configuration
are non-functional and therefore appropriate subject
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matter for registration: a three dinensional product

design configuration of a crab trap having a generally

square foot print and a height generally between 40%

to 60%of its length or width.?

The exam ning attorney has refused registration on the
grounds that the design is functional under Section 2(e)(5)
of the Trademark Act, 15 U. S.C. 8 1052(e)(5), and, that, if
the mark is not functional, “the mark is a non-distinctive
product configuration within the nmeani ng of Trademark Act
Sections 1, 2 and 45, 15 U. S.C. Sections 1051, 1052, and
1127, which has failed to acquire distinctiveness under

Trademark Act Section 2(f).” Examning Attorney’s Brief at

1.%® The exanining attorney argues that “the configuration

2 Applicant’s brief (p. 3, n.4) contains the follow ng statenent:
“VWhile the Examining Attorney correctly indicated that the
drawi ng does not conport with this inherent exclusion, applicant
offers to amend the drawing to conport with the claimshould the
nore fundanental questions regarding registrability be resol ved
in applicant’s favor.” The exam ning attorney responds (Brief at
3 n.2) by noting that the “applicant’s drawi ng does not feature
broken lines to depict the portion of the mark that is clained,
however, the Ofice has determ ned that the applicant’s
description of what it does and does not claimis sufficiently
clear. In the event that the TTAB finds that the mark is

regi strable, the description of what is and is not clained as
part of the mark will appear on the certificate of registration.”
However, without a drawing utilizing broken |lines or an anended
description of the mark, it is not clear how this description

wi |l appear on the registration certificate. Therefore, we wll
consi der the design in the drawing of record. |nasmuch as
appl i cant has explai ned that nuch of the drawing is clearly
functional, if applicant’s mark is not functional, it will be
because of the features applicant and the exam ning attorney

di scuss in their briefs.

®“Inthe first and final office actions, the exam ning attorney,
referring to Trademark Act Sections 1, 2 and 45, also refused
regi stration because the mark woul d not otherw se be perceived as
a source identifier. This refusal is actually subsuned within
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that the Board nust consider is sinply a cube cut
approximately in half, horizontally.” Exam ning Attorney’s
Brief at 3. The exam ning attorney refers to applicant’s
design as a “half-cube.” The exam ning attorney held that
t he design was functional because a “trap that is square on
all sides is nore likely to tip over and roll; a
rectangular trap with a bottomfeaturing a | arger surface
area is less likely to tip.” Examning Attorney’ s Brief at
4. In addition, the exam ning attorney found that
applicant’s design was easier to manufacture. Finally, the
exam ni ng attorney was not persuaded, in that alternative,
that applicant’s evidence of sales of |ess than 27,000
traps in a recent year, advertising, and settl enent
agreenents, denonstrated that applicant’s design had
acquired distinctiveness.

On the other hand, applicant argues that its clained
design serves no utilitarian purpose “[n]or does the
cl ai mred shape and proportions of the product provide
identifiable utilitarian advantages to the user; the vast
diversity of alternative designs ...clearly support

applicant’s contentions that its product design

the stated refusal that the mark is a configuration that has not

acquired distinctiveness. Accordingly, this brief will address
only the two refusals stated above (functional and non-

di stinctive configuration).” Exam ning Attorney’'s Brief at 2
n. 1.
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configuration geonetry does not have a particul ar shape
because it works better in that shape.” Applicant’s Brief
at 5.

Functionality

The Trademark Act has been anended expressly to
provi de that an application may be refused registration if
it “conprises any matter that, as a whole, is functional.”
15 U.S.C. 8§ 1052(2)(5). The Suprene Court has addressed
the issue of functionality in several cases both before and
after this statutory change.

Di scussing trademarks, we have said “"[i]n genera
terms, a product feature is functional,' and cannot
serve as a trademark, ‘if it is essential to the use
or purpose of the article or if it affects the cost or
quality of the article.”” Qualitex Co. v. Jacobson
Products Co., 514 U. S. 159, 165 (1995) (quoting

| nnood Laboratories, Inc. v. lves Laboratories, Inc.,
456 U. S. 844, 850, n. 10 (1982)). Expandi ng upon the
meani ng of this phrase, we have observed that a
functional feature is one the “exclusive use of

[ whi ch] woul d put conpetitors at a significant non-
reputation-rel ated di sadvantage.” 514 U.S., at 165.

Traf Fix Devices Inc. v. Marketing D splays Inc., 523 U S

23, 58 USP2d 1001, 1006 (2001).
The Federal Circuit | ooks at four factors when it
considers the issue of functionality:

(1) the existence of a utility patent disclosing the
utilitarian advantages of the design;

(2) advertising materials in which the originator of
the design touts the design's utilitarian
advant ages;
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(3) the availability to conpetitors of functionally
equi val ent desi gns; and

(4) facts indicating that the design results in a
conparatively sinple or cheap nethod of
manuf acturi ng the product.

Val u Engi neering Inc. v. Rexnord Corp., 278 F.3d 1268,

61 USPQRd 1422, 1426 (Fed. Cir. 2002), citing In re Mrton-

Norwi ch Products, Inc., 671 F.2d 1332, 213 USPQ 9, 15-16

(CCPA 1982).
W will analyze the issue of functionality using the

four factors set out in Valu Engi neering.

(1) Existence of a Uility Patent
W first look at the question of whether there is a
prior utility patent that is relevant to the question of
whet her applicant’s design is functional. The Suprene
Court has indicated that a utility patent can be a critical
factor in a functionality determ nation.
A prior patent, we conclude, has vital significance in
resolving the trade dress claim A utility patent is
strong evidence that the features therein clained are
functional. |If trade dress protection is sought for
those features, the strong evidence of functionality
based on the previous patent adds great weight to the
statutory presunption that features are deened
functional until proved otherw se by the party seeking
trade dress protection.
Traf Fi x, 58 USPQ2d at 1005. “Moreover, it is not only the
specific clains made in the patent which are rel evant;

statenents nmade in a patent application and in the course
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of procuring a patent al so may denonstrate the
O Hagin's Inc., 61 USPQd 1086, 1096 (TTAB 2001).*

functionality of the design.”

The exam ning attorney and applicant have pl aced

patents in the record. The first rel evant patent
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for a “coll apsible
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1997,

i ssued May 6,

The drawing is remarkably simlar to

625, 978:

is No. 5,625,978,
applicant’s design.

Patent No. 5

crab trap.”
* Even an

“abandoned patent application should be considered

just as an issued patent
61 USPQ2d at

because an applied-for

Val u Engi neeri ng,

utility patent that never issued has evidentiary significance for
the statenents and clains nade in the patent application
concerning the utilitarian advant ages,

has evidentiary significance.”

under the first Mrton-Norw ch factor,
1429.
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patents that show a basic design that

There are other

Pat ent Nos.

e.g.

See,

is simlar to applicant’s design.

2,760, 297 and 3, 795, 073.

795, 073.

Patent No. 3
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Patent No. 2,760, 297.

These patents denonstrate that the “hal f-cube” design is

consi dered a common design for crab trap patents.®

patent describes the prior art as foll ows:

Anot her

prior art crab traps of the collapsible type

“Convent i onal

havi ng square sides pivotally

conprise a square base nenber

i nes

col. 1,

493,

Patent No. 4, 044

connected thereto.”

> Applicant cannot distinguish drawings in the patents on the

ground that they m ght not be exactly w thin applicant

'S

est abl i shed t hat patent

is well

it
drawi ngs do not define the precise proportions of the elenents
and may not be relied on to show particular sizes if the

“

speci fi ed di nensi ons because

Hocker son-

specification is conpletely silent on the issue.”

Hal ber st adt

222 F. 2d

In addition,
general l y” square

nc.,

Avia Goup International,

1491 (Fed. Cir.

nc. V.

2000) .

55 USP2d 1487,

951,
appl i cant

refers to its design having a

bet ween 40% to 60% of

The patent draw ngs show desi gns having a

footprint and its height being “generally

its length or width.

generally” within the specified

1]

“general | y” square footprint and

di nensi ons.
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10-14. The patent goes on to summarize that the object of
the invention is to “provide a crab trap in which the side
profile is a rectangle” and the side nmenbers have a
rectangul ar shape in which the ratio of wwdth to length is
about 3:5. This provides a profile which appears to entice
crabs to enter the trap.” ‘493 patent, col. 1, lines 41-42
and col. 2, lines 3-5. Figure 5 fromthe *493 patent,
which is described as “a crab trap of the present invention
in the closed state” (col. 2, lines 23-24), is set out

bel ow.

FIG. 5
A square base nmenber with rectangul ar sides produces a

design that is sinmilar to applicant’s “hal f-cube” design.?®

® Patent No. 2,769,274; col. 1, lines 58-64 contains a
description of “a practical size” for a rectangular, box-like
crab trap. “[I]t would be about forty inches long, thirty inches
wi de, and eighteen inches high. It is to be understood, however,
that these dinensions are not critical and the trap m ght be

10
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The Suprene Court has expl ai ned that:

Where the expired patent clainmed the features in

question, one who seeks to establish trade dress

protection nmust carry the heavy burden of show ng that
the feature is not functional, for instance by show ng
that it is nerely an ornanmental, incidental, or
arbitrary aspect of the device.

Traf Fi x, 58 USPQ2d at 1005.

Here, there is no indication that the square base with
rectangul ar sides of applicant’s dinensions is an
ornanental, incidental, or arbitrary aspect of the crab
traps.’ |Indeed, applicant’s design appears to be a conmon
el emrent in nunerous crab trap designs for which the USPTO
has issued utility patents. Thus, these patents are strong

evi dence that applicant’s design is functional.

(2) Advertising Materials Disclosing Utilitarian
Advant ages

The literature of record makes it clear that there are
utilitarian advantages to have a base that is shorter than
the sides such as applicant’s “hal f-cube” design. For

exanple, the E-Z Catch® 2 Door Internediate is described as

| arger or smaller according to desires or requirenments, wthout
departing fromthe invention.” While not a square, this patent
does disclose a crab trap whose height is approximtely 40%to
60% of its length and wi dth.

" “In a case where a manufacturer seeks to protect arbitrary,

i ncidental, or ornanental aspects of features of a product found
in the patent claims, such as arbitrary curves in the legs or an
ornanmental pattern painted on the springs, a different result

m ght obtain. There the manufacturer could perhaps prove that
those aspects do not serve a purpose within the terns of the
utility patent.” TrafFix, 58 USPQ2d at 1007.

11
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having “[w ei ghted doors and a | arger footprint to assure a
proper set.” The E-Z Catch® Half-Trap: Low Profile
advertisement contains the followi ng statenment: “Two or
Four funnel, wide footprint trap that sets well for day or
overnight.” This literature discloses a utilitarian
advantage to a crab trap of applicant’s design. This
advant age, as the exam ning attorney argues (Brief at 5),
is that “applicant’s trap has the broader footprint
necessary for stability.” Therefore, the adverti sing
literature provides sone evidence of the functionality of
applicant’ s design.

(3) Alternative Designs

Applicant argues that exam ning attorney’s exhibits
illustrate “the incredible diversity of designs utilized in
the crap trap market...Gven this diversity, it cannot be
reasonably mai ntained that applicant’s clai ned proportional
rel ati onship between I ength, width and height in a
rectilinear trap is necessarily superior to other trap
shapes and sizes.” Applicant’s Brief at 3. The Federal
Circuit has noted that the fact that other designs are
avai |l abl e does not nean that applicant’s design is not
functional :

We did not in the past under the third factor require

that the opposing party establish that there was a
“conpetitive necessity” for the product feature.

12
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Not hing in Traf Fi X suggests that consideration of
alternative designs is not properly part of the
overall mx, and we do not read the Court's
observations in TrafFix as rendering the availability
of alternative designs irrelevant. Rather, we
conclude that the Court nerely noted that once a
product feature is found functional based on ot her
considerations there is no need to consider the

avai lability of alternative designs, because the
feature cannot be given trade dress protection nerely
because there are alternative designs avail able. But
that does not nmean that the availability of
alternative designs cannot be a legitimte source of
evi dence to determ ne whether a feature is functional
inthe first place.

Val u Engi neering, 61 USPQ2d at 1427 (footnote omtted).

The fact that there are alternative designs is hardly
surprising, or in and of itself, legally sufficient.
Qobvi ously, crab traps, like the road sign in TrafFix, have
existed prior to the design at issue in this case. The
evi dence of record clearly denonstrates that crab traps
have been around for nmany years. The question is not
whet her there are alternative designs that performthe sane
basi ¢ function but whether these designs work “equal ly

well.” Valu Engineering, 61 USPQd at 1427, quoting, 1

McCarthy on Trademarks and Unfair Conpetition, 87:75, 7-
180-1 (4'" ed. 2001). The Supreme Court found that it was
i nproper to engage in “specul ati on about other design
possibilities, such as using three or four springs which
m ght serve the sane purpose ...[or] to explore designs to

hi de the springs.” TrafFix, 58 USPQ@2d at 1007. While

13



Ser. No. 76406586

these alternative designs presunmably catch crabs, the

evi dence does not support a conclusion that they perform
equally as well as applicant’s design. Therefore, the
presence of other designs does not indicate that
applicant’s design is not de jure functional.

(4) Facts indicating that the design results in a
conparatively sinple or cheap nethod of
manuf act uri ng the product

The exam ning attorney (Brief at 5) has noted that a:

[ FJunctional feature of the configuration is its ease

of manufacture. The trap has six sides. The top and

bott om pi eces are square-shaped and the sane size.

The four side pieces are rectangular and are the sane

size. Thus, the applicant (or other licensed

manuf acturer) need manufacture only two different

shapes in order to produce its crab trap. Ease of

manuf acture will help the applicant keep down the
costs of the crab traps.

Qobviously, a crab trap where all the sides are
identical and the top and bottom feature match woul d nake
it easier to manufacture. There would be no need to store
the sides separately and the replacenment of a danmaged side
piece is a sinple matter of finding another side piece. |If
conpetitors wanted to have the utilitarian advantages of
the broader footprint of applicant’s design, the half-cube
design would be a fairly sinple design to use. Thus, this

factor also favors the exam ning attorney’s position that

applicant’s design is de jure functional.

14
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Functionality Analysis

Wien we consider the evidence of record, we nust
determ ne whether applicant’s design as a whole is
functional. 15 U . S.C. 8§ 1052(2)(5) (“No trademark ...shal
be refused registration on account of its nature unless it
...(5) conprises any matter that, as a whole, is
functional”). A feature is “functional when it is
essential to the use or purpose of the device or when it
affects the cost or quality of the device.” TrafFix, 58
USPQ2d at 1006 (internal quotation marks omtted). In this
case, applicant’s “hal f-cube” design would, as a whole, be
functional. Applicant’s design is comonly found in crab
trap patents issued by the U S. Patent and Trademark
Ofice. The literature indicates that crab traps with a
simlar design set nore easily and, as the exam ning
attorney indicates, this designis less likely to tip over.
To require conpetitors to design around applicant’s basic
hal f -cube crab trap would i npact the cost or quality of the
device. For exanple, if conpetitors attenpted to practice
the invention as depicted in many of the referenced U. S.
patents, they would risk running afoul of applicant’s
trademark clainms unless they nodified the basic design in
the patents. Applicant’s design appears to be the best

conbi nati on of a sinple manufacturing process with the

15
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utilitarian advantages of setting properly and stability.
Therefore, we find that the exam ning attorney has met her
burden of establishing a prima facie case of de jure
functionality and applicant has not rebutted this prim
faci e case.

Acquired Distinctiveness

While we have affirned the functionality refusal,
appl i cant has sought registration on the basis that its
design has acquired distinctiveness. “Because applicant's
designs are functional, any evidence of distinctiveness is
of no avail to applicant in support of registration.”

O Hagin's, 61 USPQ2d at 1097. See also TrafFix, 58 USPQd

at 1007 (“Functionality having been established, whether
MDI ' s dual -spring design has acqui red secondary neani ng
need not be considered”). Therefore, even if there were
evi dence sufficient to denonstrate acquired
distinctiveness, it would not permt the registration of a
functional design. However, for the sake of conpl eteness,
shoul d applicant ultimately prevail on the issue of
functionality, we will discuss applicant’s contention that
its design has acquired secondary neani ng.

W note that a product design, “like color, is not

i nherently distinctive.” Wil-Mart Stores, Inc. v. Sanara

Brothers, Inc., 529 U S. 205, 54 USPQd 1065, 1068 (2000).

16
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| nasnmuch as applicant does not nmaintain that its mark is
i nherently distinctive, the only issue is whether the
desi gn has acquired distinctiveness.

It is applicant's burden to prove acquired

di stinctiveness. Yanmaha International Corporation v.

Hoshi no Gakki Co., Ltd., 840 F.2d 1572, 6 USPQ2d 1001, 1006

(Fed. GCir. 1988); In re Hollywod Brands, Inc., 214 F.2d

139, 102 USPQ 294, 295 (CCPA 1954)(“[T] here is no doubt
t hat Congress intended that the burden of proof [under
Section 2(f)] should rest upon the applicant”).
“IL]ogically that standard becomes nore difficult as the
mar k’ s descriptiveness increases.” Yamaha, 6 USPQ2d at
1008.

However, the statute is silent as to the wei ght of

evi dence required for a show ng under Section 2(f)
except for the suggestion that substantially exclusive
use for a period of five years immedi ately preceding
filing of an application may be considered prima facie
evi dence.

As observed by our predecessor court, the exact kind
and anount of evidence necessarily depends on the

ci rcunst ances of the particular case, and Congress has
chosen to | eave the exact degree of proof necessary to
qualify a mark for registration to the judgnent of the
Patent O fice and the courts. In general, the greater
t he degree of descriptiveness the termhas, the
heavi er the burden to prove it has attained secondary
meani ng.

Id. (quotation marks, brackets, and citations omtted).

17
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In support of its argunent that the mark has acquired
di stinctiveness, applicant argues (Brief at 6) that it:

a) established that the product conprising the nmark
had been in substantially continuous and excl usive use
since at least 1975; b) provided sales figures for the
t hen nost current year for such data (over 26,000 such
traps sold during the 2001-2002 season); c)
represented that the product was both advertised and
sold without marketing collateral, i.e., it is sold in
a clear poly bag for easy consuner inspection and
identification w thout the use of a conventional word
trademark; and d) provided evidence of several

settl enment agreenents wherein selected conpetitors of
applicant were informed of their infringenent of
applicant’s rights and ceased infringing conduct.

The claimthat applicant has been using a design for a
| ong period of substantial and exclusive use does not
denonstrate that the mark has acquired distinctiveness.

See In re Gbson Guitar Corp., 61 USPQRd 1948, 1952 (TTAB

2001) (66 years of use). 1In addition, the nere fact that
applicant has sold over 26,000 traps in a recent year is
not in and of itself persuasive since we have no evidence
of the percentage of the market this nunber of traps would
constitute. 1d. (“As for the sales of 10,000 in a two-year
period, again there is no evidence to show whether this is
a large nunber of sales of guitars vis-a-vis the sales of
ot her conpanies”). W also point out that applicant’s

del uxe folding crab trap is advertised as selling for
$16.99 with coupon and $18.59. Thus, another question |eft

unanswered by applicant is whether approxi mately $500, 000

18
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in crab trap sales is significant. Even if these sales
figures were significant, it would not establish that the
applicant’s design was the basis for the success. O Hagin
61 USPQRd at 1098 (“[While applicant’s sal es may
denonstrate popularity or commercial success for its roof
vents, such evidence al one does not denonstrate that the
vents’ designs which applicant seeks to register have
becone distinctive of its goods and thus function as source
i ndi cators”).

| ndeed, when we view applicant’s advertising set out
below, it is not clear if prospective purchasers would even
recogni ze applicant’s design as a tradenark.

Dani el son

Danco, FTC

Fol ding Crab Trap

A favorite for sport and recreational crabbers. Vinyl

coated steel wire. Folds flat for storage and easy

transportation.

Dani el son 24’" Deluxe Crab Trap is a favorite of

sport and conmercial crab fisherman. Built to | ast

with vinyl coated steel wire construction. Features

entrance doors, two escape holes and a fol d-open,

snap-| ock upper latch. Folds flat for noving and

st or age.
W note that despite applicant’s claimthat its traps are
mar keted in clear plastic bags, the advertising associ ated
with the traps does contain word trademarks or trade nanes.

In addition, these ads do not contain any indication “that

[applicant] has pronoted the asserted product designs as

19
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trademar ks, and we have no evidence that consuners have
conme to recogni ze applicant’s designs as indications of
origin.” O Hagin, 61 USPQ@d at 1098.% [ndeed, nost of the
ads do not even contain the dinensions of the crab trap.
Even when the di nensi ons appear, they appear to be

i nformational |ike the dinensions for other products on the
page. For exanple, the MAG C page advertises the follow ng
products w th di nensions:

(1) Deluxe Crab Trap - “24"°L x 24" Wx 13 'H, Folds
Flat, Meets Current Bi odegradabl e

(2) APEX Crab Trap — 14’’ x 14’ — 9 3/8 ' High

(3) WwrmFarm- 8 5/8 x 12 x 7 3/8"’
This advertising would not | ead prospective purchasers to
conclude that applicant’s design for its crab trap is in
fact a trademark for its goods. \While applicant has
provi ded sone exanples of its advertising, applicant has
not included the dollar ambunt or the extent of its
advertising. The fact that applicant has submtted
exanpl es of advertising does not denonstrate that its mark

has acquired distinctiveness. See In re Enco D spl ay

8 In a case like this where applicant’s alleged tradenmark reads
nore like a patent claim(“a three dinmensional product design
configuration of a crab trap having a generally square foot print
and a height generally 40% and 60% of its length or width”), it
is not clear how potential purchasers would conclude that a crab
trap with applicant’s dinensions is a trademark. Certainly, the
advertising of record does not give potential purchasers much of
a clue that applicant’s crab trap design is a trademnarKk.

20
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Systens, Inc., 56 USPQRd 1279, 1284 (TTAB 2000)

(“Advertising amounts ranging from $51, 000 to $74, 000
during 1986-97” did not “support a finding of acquired
di stinctiveness”).

In addition, applicant’s evidence that conpetitors
have di scontinued use of simlar designs is a poor
substitute for consumer recognition that its design

functions as a trademark. In re The Wlla Corp., 565 F.2d

143, 196 USPQ 7, 8 n.2 (CCPA 1977) (" Appel |l ant argues that
various letters (of record) fromconpetitors indicating
their discontinuance of use of its mark upon threat of

| egal action are evidence of its distinctiveness, but we
agree with the TTAB that such evidence shows a desire of
conpetitors to avoid litigation rather than distinctiveness

of the mark”); In re Consolidated C gar Corp., 13 USPQd

1481, 1483 (TTAB 1989) (“Evidence that conpetitors nay have
agreed to discontinue use of WH FFS upon threat of | egal
action by applicant shows a desire by those conpetitors to
avoid litigation, rather than distinctiveness of WH FFS").

See also Inre The Original Red Plate Co., 223 USPQ 836,

839 (TTAB 1984) (“[T]he fact that the suit was settled in
applicant’s favor is not persuasive evidence of

di stinctiveness because it can just as readily be taken as

21
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evi dence of the defendant’s desire to avoid the expenses of
litigation”).®

Finally, the evidence of other patents with designs
simlar to applicant’s is significant evidence that
applicant’s design has not acquired distinctiveness.

Accord In re Pacer Technol ogy, 338 F.3d 1348, 67 USPQ2d

1629, 1632 (Fed. Cir. 2003) (“We agree with the Board that
t he adhesive container caps in these design patents are
‘probative’ of the fact that consuners would not find
[ applicant’ s] adhesive container cap design to be unique or
unusual ”). Therefore, we conclude that applicant has
failed to neet its burden of denonstrating that its design
has acquired distinctiveness and even if its design were
not functional, it would not be entitled to registration.
Decision: The refusal to register applicant’s design
on the Principal Register on the basis that it is de jure

functional is affirned. If the mark is not functional, the

° I ndeed, we do not have to specul ate in at |east one instance
that this was exactly the conpetitor’s notivation. “Anerican
Mapl e does not agree that the alleged trade dress is protectibl e,
and does not agree that Dani el son has any protectible rights in
the design in questions. Al rights and clai ns are hereby
reserved. However, our client has stopped all activities
relating to the crab cage in question. Anmerican Maple has sold
only a total of 7 pieces altogether, and all before receiving
notice fromyou.” Letter from Danton K Mk dated Novenber 20,
2002 (italics added).
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refusal to register the mark on the ground that it has not

acquired distinctiveness is also affirmed.
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